United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 

No. 3498 


No. 14, SPECIAL CALENDAR. 


1921. 


No. 4 Special Calendar 

April Term 1 921 j 


UNITED STATES OF AMERICA EX RET,. MEMBERS OF THE 
WASTE MERCHANTS ASSOCIATION OF NEW YORK, 
VOLUNTARY ASSOCIATION, APPELLANT, 

VS. 

INTERSTATE COMMERCE COMMISSION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JANUARY 27, 1921. 


PRINTED FEBRUARY 16, 1921. 




Court of Appeals of the District of Columbia. 


JANUARY TERM, 1921. 


No. 3498. 

No. 14, SPECIAL CALENDAR. 


UNITED STATES OF AMERICA EX REL. MEMBERS OF THE 
WASTE MERCHANTS ASSOCIATION OF NEW YORK, 
A VOLUNTARY ASSOCIATION, APPELLANT, 

vs. 


INTERSTATE COMMERCE COMxMISSION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print., 


Caption . a 1 

Petition for mandamus. 1 1 

Exhibit “A’’. 16 13 

“B”. 32 22 

“C”. 40 27 

Rule to show cause; inarshal’s return. 58 37 

Answer of the Interstate Commerce Commission. 59 37 

Demurrer to answer. 04 * 40 

Memorandum overruling demurrer. 67 42 

Demurrer overruled; rule to show cause discharged; i>etition 

dismissed . 67 \ 42 

Judgment for respondent; api>eal noted. 68 42 

Memorandum: $50 deposited in lieu of undertaking on appeal.. 68 42 

Assignment of errors. 68 43 

Designation of record. 70 43 

Clerk’s certificate. 71 44 


Ji’dd & Detweiler (Inc.). Printers, Washington, D. C. t February 4, 1921. 


















Court of Appeals of the District of Columbia. 


No. 3498. 

United States of America ex Rel. Members of the Waste 
Merchants Association of New York, a Voluntary Association, 
Appellants, 

vs. 

Interstate Commerce Commission. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64361. 

United States of America ex Rel. Members of the Waste 
Merchants Association of New York, a Voluntary Association, 
Petitioners, 

vs. 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed October 4, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 
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No. 643G1. 

United States of America ex Rel. Members of the Waste 
Merchants Association of New York, a Voluntary Association, 
Petitioners, 

vs. 

Interstate Commerce Commission, Respondent. 

To the Supreme Court of the District of Columbia, holding a District 
Court: 

Petitioners respectfully show unto this Court as follows: 

I. 

That they are advised that this Honorable Court has original juris¬ 
diction in mandamus for and in respect to matters and things in 
this petition hereinafter set forth. 

II. 

That petitioners are paper stock dealers and are the following 
named partnerships, corporations and individuals: 

Atterbury Brothers, Inc., 145 Nassau Street; 

Atterbury & McKelvey, Inc., 145 Nassau Street; 

American Wood Pulp Corporation, 347 Madison Avenue; 

Ira L. Beebe & Company, 132 Nassau Street; 

Nat. E. Berzen, 309 Water Street; 

E. Butterworth & Company, 132 Nassau Street; 

Box Board & Lining Company, 10 Grand Street; 

Castle, Gottheil & Overton, 200 Fifth Avenue; 

Chase & Norton, Inc., 277 Water Street; 

George Carrizzo & Company, 424 Third Ave., Brooklyn; 

P. Costarino, Inc., 150 Nassau Street; 

2 P. Cardinale, Inc., 605 Seventh Street Hobo’ken; 

Darmstadt, Scott & Courtney, 178 South Street; 

A. De Angelis & Company, 12 Park Avenue, Brooklyn; 

Michael Flynn, 61 Congress Street, Brooklyn; 

R. Goldstein & Son, 200 Fifth Avenue; 

Gatti, McQuade Company, 200 Fifth Avenue; 

Gotham Paper Stock Company, 31 Ferry Street ; 

Wm. Hughes & Company, 84 Metropolitan Ave., Brooklyn; 
Daniel M. Hicks, Inc., 140 Nassau Street*; 

Main Paper Stock Company, Inc., 31 Peck Slip; 

George W. Millar & Company, 692 Broadway; 

Michael McGuire, 100 Tenth Avenue; 

Maurice O’Meara Company, 448 Pearl Street; 

Onondaga Trading Company, 1142 Broadway; 

Thomas Smith & Son, Inc., 75 Pike Slip; 
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A. Salomon, Inc., 15 Park Row; 

M. Stramello, 281 Front Street; 

Troiana & De Fina, 442 Pearl Street; 

E. B. Thomas Company, 100 Hudson Street; and 
Wilkinson Brothers Company, 419 Broome Street, 

all of the State, County and City of New York, co-ordinating their 
efforts under the name ‘‘Waste Merchants Association of New York,” 
a voluntary trade association. 


III. 

(a) That the respondent, The Interstate Commerce Commission, 

is a body organized under and by virtue of an act entitled “An Act 
to Regulate Commerce,” approved February 4, 1887 (24 Stat. L. 
379), and acts amendatorv thereof and supplementary there to (25 
Stat. L. 855; 26 Stat. L. 743; 28 Stat. L. 643; 34 Stat. L. 584; 34 

Stat. L. 838; 35 Stat. L. 60; 35 Stat. L. 648; 36 Stat. L. 539; 37 

Stat. L. 566; 37 Stat. L. 701; 38 Stat, L. 1196; 39 Stat, L. 441; 39 

Stat. L. 538; 39 Stat. L. 619; 39 Stat. L. 922; 39 Stat. L. 951; 40 

Stat. L. 101; 40 Stat. L. 270; 40 Stat. L. 272; 41 Stat. L. 456.) 
That said respondent is an administrative, quasi-judicial tribunal 
which by said act has heretofore been invested with certain powers, 
duties and authority in respect to the rates, regulations and practices 

of common carriers subject to said Act to Regulate Commerce, 
3 and payment of allowances and awards of damages to com¬ 
plainants for violation by carriers of provisions of said Act as 
provided in Sections 13, 15, 15-A, 16 and others. 

( b ) That among other duties imposed upon the respondent 
herein, as provided in said Act, is that “The Commission is hereby 
authorized and required to enforce the provisions of this Act.” 

Among other things therein, Section 15 provides: 

“That whenever, after full hearing, upon a complaint made as 
provided in section 13 of this Act, or after full hearing under an 
order for investigation and hearing made by the Commission on its 
own initiative, either in extension of anv pending complaint or with¬ 
out any complaint whatever, the Commission shall be of opinion that 
any individual or joint rate, fare, or charge whatsoever demanded, 
charged, or collected by any common carrier or carriers subject to 
this Act for the transportation of persons or property or for the trans¬ 
mission of messages as defined in the first section of this Act, or that 
any individual or joint classification, regulation, or practice whatso¬ 
ever of such carrier or carriers subject to the provisions of this Act, 
is or will be unjust or unreasonable or unjustlv discriminatorv or 
unduly preferential or prejudicial, or otherwise in violation of am r 
of the provisions of this Act, the Commission is horebv author ze^ 
and empowered to determine and prescribe what will be the lust and 
reasonable individual or joint rate, fare, or charge, or rates, fares, or 
charges, to be thereafter observed in such case, or the maximum or 
minimum, or maximum and minimum, to be charged f or in the 
case of a through route where one of the carriers is a water line, the 
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maximum rates, fares, and charges applicable thereto), and what in¬ 
dividual or joint classification, regulation, or practice is or will be 
just, fair, and reasonable, to be thereafter followed, and to make 
an order that the carrier or carriers shall cease and desist from such 
violation to the extent to which the Commission finds that the same 
docs or will exist, and shall not thereafter publish, demand, or col¬ 
lect any rate, fare, or charge for such transportation or transmission 
other than the rate, fare, or charge so prescribed, or in excess of the 
maximum or less than the minimum so prescribed, as the case may 
be, and shall adopt the classification and shall conform to and ob¬ 
serve the regulation or practice so prescribed.” 

And said Section 15 further provides: 

“If the owner of property transported under this Act directly or 
indirectly renders any service connected with such transpor- 
1 tation, or furnishes any instrumentality used therein, tlx* 
charge and allowance therefor shall be no more than is just 
and reasonable and the Commission may, after hearing on a com¬ 
plaint or on its own initiative, determine what is a reasonable charge 
as the maximum to be paid by the carrier or carriers for the services 
so rendered or for the use of the instrumentality so furnished and 
fix the same by appropriate order, which order shall have the same 
force and effect and be enforced in like manner as the orders above 
provided for under this section.” 

And sub-section “A” of said Section 15 further provides: 

“When used in this section the term ‘rates’ means rates, fares, and 
charges, and all classifications, regulations, and practices, relating 
thereto.” 


That among other provisions of said Act there is one provision in 
Section 16 thereof as follows: 

“That if, after hearing a complaint made as provided in section 
thirteen of this Act, the Commission shall determine that any party 
complainant is entitled to an award of damages under the provisions 
of this Act, for a violation thereof, the Commission shall make an 
order directing the carrier to pay to the complainant the sum to 
which he is entitled on or before a day named.” 


(a) That heretofore, to wit, on March 11, 1919, petitioners, being 
among the parties entitled so to do pursuant to Section 15 of the Act 
to Regulate Commerce, filed a petition, a copy of which is attached 
hereto and marked Exhibit “A,” and made a part hereof, in the office 
of the respondent, against: 

Walker D. Hines, Director General of Railroads. 

Ann Arbor Railroad Company, 

Ashland Coal & Iron Railway Company, 

The Atchison, Topeka & Santa Fe Railway Company, 

Ahnapee & Western Railway Company, 

The Akron, Canton & Youngstown Railway Companv, 

The Buffalo Creek Railroad Company, 
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Baltimore & Ohio Chicago Terminal Railroad Company, 

The Baltimore & Ohio Railroad Company, 

The Baltimore & Ohio Southwestern Railroad Company, 

The Belt Railway Company of Chicago, 

Bessemer & Lake Erie Railroad Company, 

5 Boston & Albany Railroad Company, 

The New York Central Railroad Company, Lessee, 

Bayone City, Gayland & Alpena Railroad Company, 

Buffalo, Rochester & Pittsburgh Railway Company, 

Bush Terminal Railroad Company, 

Boston & Maine Railroad and J. H. Hustis, Temporary Receiver, 
Buffalo & Susquehanna Railroad Corporation, 

Central Indiana Railway Company, 

The Central Railroad Company of New Jersey, 

The Chesapeake & Ohio Railway Company, 

The Chesapeake & Ohio Railway Company of Indiana, 

The Chicago & Alton Railroad Company, 

Chicago & Eastern Illinois Railroad Company, 

Chicago & Erie Railroad Company, 

The Chicago & Illinois, Midland Railway Company, 

Chicago & North Western Railway Company, 

Chicago, Burlington & Quincy Railroad Company, 

Chicago, Great Western Railroad Company, 

Chicago, Indianapolis & Louisville Railway Company, 

Chicago, Kalamazoo & Saginaw Railway Company, 

Chicago, Milwaukee & Gary Railway Company, 

Chicago, Milwaukee & St. Paul Railway Company, 

Chicago, Peoria & St. Louis Railroad Company and Bluford Wil¬ 
son and Wm. Cotter, Receivers, 

The Chicago, Racine & Milwaukee Line, 

The Chicago, Rock Island & Pacific Railway Company, 

Chicago, St. Paul, Minneapolis & Omaha Railway Company, 
Chicago, Terre Haute & Southeastern Railway Company, 

The Cincinnati, Indianapolis <fe Western Railroad Company.. 

The Cincinnati, Lebanon & Northern Railway Company, 

The Cincinnati, New Orleans & Texas Pacific Railway Company, 
The Cincinnati Northern Railroad Company, 

The Cleveland, Cincinnati, Chicago & St. Louis Railway Company, 
Clinton, Davenport & Muscatine Railway Company, 

Canadian Northern Railway Company, 

Chatham, Wallaceburg & Lake Erie Railway Company, 
Cincinnati, Georgetown & Portsmouth Railroad, 

Cooperstown & Charlotte Valley Railroad Company, 

Copper Range Railroad Company, 

The Cumberland Valley Railroad Company, 

Canadian Pacific Railway Company, 

Chicago & Illinois Western Railroad, 

Central New England Railway Company, 

Central Vermont Railway Company, 

The Dayton & Union Railroad Company, 

The Detroit & Huron Railway Company, 
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Detroit & Mackinac Railway Company, 

Detroit & Toledo Shore Line Railroad Company, 

Detroit, Bay City <fc Western Railroad Company, 

Detroit, Toledo & Ironton Railroad Company, 

The Duluth, South Shore & Atlantic Railway Company, 

The Dayton, Toledo & Chicago Railway Company, 

The Delaware & Hudson Company, 

Detroit & Cleveland Navigation Company, 

Duluth, Missabe & Northern Railway Company, 

6 The Delaware, Lackawanna & Western Railroad Company, 

The East St. Louis Connecting Railway Company, 

Elgin, Joliet & Eastern Railway Company, 

Erie & Michigan Railway & Navigation Company, 

Erie Railroad Company, 

Evansville & Indianapolis Railroad and W. P. Kappes, Receiver, 
The East Jordan & Southern Railroad Company, 

Escanaha & Lake Superior Railroad Company, 

Essex Terminal Railway, 

Fort Wayne, Cincinnati & Louisville Railroad Company, 
Frankfort & Cincinnati Railway Company, 

Felicity & Bethel Railroad Company, 

Fonda, Johnstown & Gloversville Railroad Company, 

Grand Rapids & Indiana Railway Company, 

Grand Trunk Railway Company of Canada, 

The Great Northern Railway Company, 

Green Bay Western Railroad Company, 

Goodrich Transit Company, 

Grand Trunk Western Railway Company, 

The Hanover Railway Company, 

The Hocking Valley Railway Company, 

Illinois Central Railroad Company, 

The Illinois Southern Railway Company and Wm. W. Wheelock, 
Receiver, 

Illinois Terminal Railroad Company, 

Indiana Harbor Belt Railroad Company, 

Kalamazoo, Lake Shore & Chicago Railway Company, 

The Kanawha & Michigan Railway Company, 

Kanawha & West Virginia Railroad Company, 

Kewaunee, Green Bav & Western Railroad Company, 

Kootenai Valley Railway Company, 

Lehigh Valley Railroad Company, 

The Lake Erie & Western Railroad Company, 

Lake Erie, Franklin & Clarion Railroad Company, 

Litchfield & Madison Railway Company, 

Little Kanawha Railroad Company, 

The Lorain, Ashland & Southern Railroad Company, 

The Lorain & West Virginia Railway Company, 

Louisville & Nashville Railroad Company, 

Louisville, Henderson & St. Louis Railway Company, 

Louisville, New Albany & Corydon Railroad Company, 

Lake Superior & Ispeming Railway Company, 
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Laona & Northern Railway Company, 

London & Lake Erie Railway & Transportation Company, 

The Long Island Railroad Company, 

London & Port Stanley Railway, 

The Lehigh & Hudson River Railway Company, 

Lehigh & New England Railroad Company, 

Manistee & North-Eastern Railroad Company, 

The Michigan Central Railroad Company, 

Michigan East & West Railway Company and E. Ford, Receiver, 
Michigan Railway Company, 

The Minneapolis & St. Louis Railroad Company, 

Minneapolis, St. Paul & Saulte Ste. Marie Railway Company, 
The Monongahela Railway Company, 

7 Montour Railroad Company, 

Muscatine, Burlington & Southern Railroad Company, 
Missouri Pacific Railroad Corporation in Illinois, 

Munising, Marquette & Southeastern Railway, 

Manistique & Lake Superior Railroad Company, 

Marinette, Tonahawk & Western Railroad Company, 

Missouri Pacific Railroad Company, 

Maine Central Railroad Company, 

Nashville, Chattanooga & St. Louis Railway, 

New Jersey, Indiana & Illinois Railroad Company, 

The New York Central Railroad Company, 

The New York, Chicago & St. Louis Railroad Company, 

Norfolk & Western Railway Company, 

The Northern Ohio Railway Company. 

Northern Pacific Railway Company, 

New York, Philadelphia & Norfolk Railroad Company, 

New York, Susquehanna & Western Railroad Company, 

New York, Ontario & Western Railway Company, 

The New York, New Haven & Hartford Railroad Company, 

New Jersey & New York Railroad Company, 

New York & Greenwood Lake Railway Company, 

Oregon Shore Line Railroad Company, 

The Pittsburgh, Shawmut & Northern Railroad Company, and 
F. S. Smith, Receiver, 

Pennsylvania Terminal Railway Company, 

The Pennsylvania Railroad Company, 

The Pennsylvania Railroad Company, Western Lines, 

Peoria & Pekin Union Railway Company, 

Peoria Railway Terminal Company, 

Pere Marquette Railway Company, 

Philadelphia <fe Reading Railway Company, 

The Pittsburgh & Lake Erie Railroad Company, 

The Pittsburgh & West Virginia Railway Company, 

Pittsburgh, Chartiers & Youghiogheny Railway Company, 

The Pittsburgh, Cincinnati, Chicago & St. Louis Railroad Com¬ 
pany, 

Pontiac, Oxford & Northern Railroad Company, 

Pere M’arquette Line Steamers, 
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The Pittsburgh, Lisbon & Western Railroad Company, 

Quincy, Omaha & Kansas City Railroad Company, 

Rock Island Southern Railroad Company, 

Rutland Railroad Company, 

Richmond, Fredericksburg & Potomac Railroad Company, 
Rome, Watertown & Ogdensburg Railroad Company, 

St. Joseph Valley Railway Company and Herbert E. Bucklen, 
Receiver, 

St. Louis Southwestern Railway Company, 

The Sharpsville Railroad Company and G. M. Mcllvain, Receiver, 
Sidell & Olney Railroad Company, 

Southern Railway Company, 

The St. Joseph & Grand Island Railway Company, 

St. Louis & Hannibal Railroad Company, 

Stewartstown Railroad Company, 

Seaboard Air Line Railway Company, 

The Toledo & Ohio Central Railway Company, 

Toledo, Peoria & Western Railway Company and E. N. Arm¬ 
strong, Receiver, 

8 Toledo, St. Louis & Western Railroad Company and W. L. 

Ross, Receiver, 

The Toronto, Hamilton & Buffalo Railway Company, 

The Tuckerton Railroad Company, 

Wabash Railway Company, 

The Wabash, Chestern & Western Railroad Company and J. Fred 
Gilster, Receiver, 

Western Allegheny Railroad Company, 

The Wheeling & Lake Erie Railway Company, 

Washington Southern Railway Company, 

Wisconsin & Northern Railroad Company, 

West Shore Railroad Company (The New York Central Railroad 
Company, Lessee), 

The Youngstown & Ohio River Railroad Company, 

The Zanesville & Western Railway Company, 

as defendants, said defendants being common carriers between 
points in New York and points in other states and as such common 
carriers each was and is subject to the provisions of the said Act to 
Regulate Commerce, and the Federal Control Act. 

That said proceeding is Number 10509 on the docket of the re¬ 
spondent. 

( b ) The said defendants thereafter filed in the office of respondent 
answers substantially denying the allegations of the said petition. 

(c) That in due course and in accordance with law and respond¬ 
ent’s Rules of Practice, a full and complete hearing upon the mat¬ 
ters and things involved was held before one of respondent’s Ex¬ 
aminers in the State, County and City of New York, on or about 
May 13th, 14th and 16th, 1919. At said hearing, paragraphs #11, 
12, and 13 of the petition or complaint were stricken out, by agree¬ 
ment of Counsel. 
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( d ) That thereafter and in accordance with respondent’s Rules 
of Practice, briefs were filed in the office of respondent by Counsel in 
behalf of your petitioners and said defendants. 

(e) That in accordance with respondent’s Rules of Prac- 

9 tice, the prayer for relief as contained in the original petition 
was restated in your petitioners’ brief as follows: 

“Complainants pray: 

1. That* the Commission disregard the nominal allowance of 12 

cents per ton and prescribe a reasonable allowance for a basis of 
reparation and for the future. s 

2. That an award of damages be made in any amount which may 
be found due to the shippers for the violations herein complained of. 

3. That the carriers be compelled to issue a clear receipt or bill of 
lading, when the shipment is received by them at public stations 
where employees are maintained for the receipt of freight. 

4. That the carriers be compelled to perform the loading service 
in the future as provided for by the tariffs.” 

(/) That thereafter, and in accordance with respondent’s Rules 
of Practice, the Examiner who conducted the hearing referred to 
herein, prepared and submitted to respondent and to Counsel a pro¬ 
posed report, under the conclusions of which said report your peti¬ 
tioners were adjudged to be entitled to receive as reparation from de¬ 
fendants an amount to be determined on the basis of twelve cents 
(12^) per ton and a minimum of two dollars ($2.00) per car for all 
the freight loaded by your petitioners as alleged in the said original 
petition or complaint; and under said Rules of Practice the said 
proposed report would, in the absence of good reasons to the con¬ 
trary, have become in due course the final report and been filed as 
the report of the respondent. 

(g) That in accordance with respondent’s Rules of Practice, ex¬ 
ceptions to the said proposed report were filed in behalf of all parties, 
and oral argument in behalf of aH parties was heard by re¬ 
spondent. 

10 ( h ) That thereafter, to wit, on June 1st, 1920. respondent 
in the manner and form required by law, made, entered 

and filed a report in said proceeding, a certified copy of which report 
is attached hereto and marked Exhibit “B,” and made a part hereof. 
Said report sets forth as conclusions of fact that your petitioners did 
perform the loading of the freight involved to the defendants’ cars, 
and that defendants did issue to your petitioners qualified receipts, 
to wit, “Shippers Load and Count Bills of Lading” for the said 
freight when tendered at defendants’ stations for shipment; but not¬ 
withstanding the above stated conclusions of fact, respondent has 
ignored entirely certain portions of the testimony and exhibits 
thereto and has given an erroneous legal effect to certain facts and 
circumstances, all of record; and further, respondent dismissed your 
petitioners’ petition or complaint upon an erroneous conclusion of 
law that “Nothing in the Act requires that a shipper must be reim¬ 
bursed for transportation service that he may elect to perform pri¬ 
marily for his own convenience.” and after referring to Section 15 

2—3498a 



10 


U. S. A. EX REL., ETC., VS. L C. C. 


of the Act to Regulate Commerce states a further erroneous conclu¬ 
sion of law, to wit, “This provision is intended merely to provide 
against excessive allowances." 

(i) That your petitioners, upon being advised that the report 
made, entered and filed by respondent in the said proceeding ex¬ 
pressed conclusions of law and conclusions of fact which were and are 
erroneous, and which give to the facts and circumstances of record 
therein an erroneous legal effect, in accordance with law-and said 
Rules and Practice your petitioners caused to be filed in their 

11 behalf a petition for rehearing in said proceeding, a copy of 
which is attached hereto and marked Exhibit “C” and made a 

part hereof, and your petitioners did therein present to respondent 
a schedule of the many errors of fact and of law as expressed in the 
said report, and your petitioners respectfully refer your Honor to 
Exhibit “C” hereto attached; that respondent denied said petition for 
rehearing on August 7, 1920. 

V. 

Your petitioners respectfully refer your Honor to the Exhibits 
“A,” “B” and “C” attached hereto, from which it will appear that 
the railroads serving New York City do now and have for many 
years past, by special tariff exceptions duly filed and published, 
assume the labor of loading and unloading all freight in carloads, 
either received or delivered at, through or over their respective sta¬ 
tions, piers, sheds, platforms or warehouses as named in said tariffs; 
that said labor of loading and unloading of cars was and still is a 
part of the through transportation and all freight rates in connec¬ 
tion therewith are fixed and published to include said labor; that 
delivery or tender of freight to said railroads, for transportation, is 
complete when said freight is offered by the shipper at said stations, 
piers, sheds, platforms or warehouses; that the duty of said railroads 
is to accept said freight promptly and in return therefor give to the 
shipper a clear receipt or “Bill of Lading” without any reservations 
or limitations other than those prescribed by the Interstate Commerce 
Commission: that your petitioners, during the months of January 
and February, 1917, were advised that the various railroads 

12 serving New York City had all adopted a practice of refusing 
to perform the labor of loading into cars at their respective 

stations, piers, sheds, platforms or warehouses shipments of paper 
stock in carloads, and also that limited receipts or “Shippers Load 
and Count Bills of Lading” were being issued bv said carriers for the 
said shipments, all in violation of the tariffs duly filed and published 
according to law and in violation of the Act to Regulate Commerce, 
the Bills of Lading Act, and the Federal Control Act; that your peti¬ 
tioners protested to said carriers in writing and verbally against the 
said illegal practices, all of which is of record in the proceeding here¬ 
inbefore described; but the said carriers did refuse, and continue to 
refuse, to receive and load said shipments of paper stock to cars; and 
sa’d carriers did refuse, and continue to refuse, to compensate your 
petitioners for performing said labor of loading; and said carriers did 
refuse, and continue to refuse, to issue to your petitioners clear re- 



ceipts or “Hills of Lading” for the said shipments; that your peti¬ 
tioners were and are now compelled to ship and conduct their busi¬ 
nesses under the said illegal practices; that respondent has arbitrarily 
ignored the illegal practices which continue to exist, and respondent 
has arbitrarily and without warrant ignored certain matters of evi¬ 
dence which appear of record in said proceeding. 

VI. 

Your petitioners are advised that they are as a matter of law en¬ 
titled to receive compensation from carriers defendants in said pro¬ 
ceeding, for the labor of loading said shipments at the places 
18 named in defendants’ tariffs, and that as a matter of law said 
defendants are hound to issue a clear receipt or “Bill of 
Lading’’ for said shipments when tendered for transportation at any 
public station where employees are maintained by the said carrier 
or carriers for the receipt or delivery of freight. 

VII. 

Your petitioners are advised that the said respondent has exclu¬ 
sive jurisdiction in respect to numerous provisions of the said Act to 
Regulate Commerce, and particularly with respect to the prescrib¬ 
ing of allowances to shippers and the award of damages for a viola¬ 
tion of said Act; and that respondent is charged with the duty of 
executing and enforcing each and every provision of said Act; that 
when specifically charged with such duty said respondent can exer¬ 
cise no discretion in respect thereto. 

VIII. 

That your petitioners have no appeal or review bv way of appeal or 
otherwise from the decision of the respondent in said case No. 10509; 
that said Act to Regulate Commerce provides no remedy by which 
an order refusing to take jurisdiction of or grant affirmative relief in 
a complaint or petition before the respondent can be reviewed or 
reconsidered otherwise than by rehearing, and petitioners, having 
applied for a rehearing and said rehearing having been denied, are 
without remedy to proceed in respect to the matters and things 
alleged in said original petition save only and excepting by appli¬ 
cation to this Honorable Court for mandamus to compel respondent 
to comply with the duties and obligations, imposed upon it by the 
said Act to Regulate Commerce. 

14 Wherefore, the premises considered, petitioners pray: 

1. That your Honor grant a rule directed to the respond¬ 
ent to show cause by a time limited in said rule why the said re¬ 
spondent should not take jurisdiction of and grant affirmative relief 
in the matters and things alleged in the complaint of the petitioners, 
being No. 10509 on the docket of said respondent, and why it should 
not take jurisdiction of and act affirmatively on the claim of peti- 
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tioners for an award of damages on account of services performed in 
the transportation of the said shipments, and a sum as actual dam¬ 
ages sustained by your petitioners on account of the illegal prac¬ 
tices aforementioned, set up in petitioners’ complaint before respond¬ 
ent, said shipments moving from New York City to various destina¬ 
tions in the State of New York and other States, between March 11, 
1917 to the present time, as required by the Act to Regulate 
Commerce. 

2. That this Honorable Court direct the respondent to certify to 
this Honorable Court the records and proceedings in said proceed¬ 
ing, that this Court may hear and determine whether or not said 
respondent has jurisdiction of, and whether or not respondent should 
grant affirmative relief in, the matters and tilings in said petition 
set forth. 

3. That this Court issue to respondent the peremptory writ of 
mandamus requiring and commanding the said respondent to take 
jurisdiction of, and grant affirmative relief, to wit, the fixing of the 
amount of damages in, the matters and things set forth in said 
petition. 

4. That this Court issue the peremptory writ of mandamus di¬ 

rected to the respondent commanding and directing it to 
15 execute and enforce the said Act, and particularly in respect 
to requiring respondent in case No. 10509 to take jurisdiction 
as required by the Act to Regulate Commerce of petitioners’ claim 
for damages on account of illegal charges and practices in transport¬ 
ing petitioners’ shipments moving between March 11, 1917 and the 
present time, all of said shipments having been loaded by your 
petitioners without compensation therefor, and limited receipts or 
“Shippers’ Load and Count Bills of Lading” having been issued to 
your petitioners for said shipments when tendered to said defendants. 

5. And for such other and further relief as your Honor may 
deem petitioners are entitled to in the premises. 

WASTE MERCHANTS ASSOCIATION 
OF NEW YORK, 

Bv ITS MEMBERS. 

ERNIE ADAMSON, 

Attorney in Fart and Law. 

ERNIE ADAMSON and 
BELL, MARSHALL & RICE. 

Attorneys for Petitioners. 


District of Columbia, ss: 

I, Ernie Adamson certify that I am the attorney in fact for the 
above described petitioners in the above petition for mandamus; that 
T have read the foregoing petition by me subscribed, and know the 
facts as contained therein to be true and correct, except as to the 
things stated to be on information and belief, which I believe to be 
true. 

ERNTE ADAMSON. 


* 


U. S. A. EX REL., ETC., VS. I. C. C. 


13 


Subscribed and sworn to before me this 4th day of October, 1920. 
[seal. | EMMA R. BELL, 

Notary Public, D. C. 


16 Exhibit “A.” 

Filed October 4, 1920. 

Before the Interstate Commerce Commission. 

Docket No. 10509. 

The Waste Merchants Association of New York, Complainant, 

vs. 

AValker D. Hines, Director General of Railroads, 

Ann Arbor Railroad Company, 

Ashland Coal & Iron Railway Company, 

The Atchison, Topeka & Santa Fe Railway Company, 

Ahnapee & AA r estern Railway Company, 

The Akron, Canton & Youngstown Railway Company, 

The Buffalo Creek Railroad Company, 

Baltimore & Ohio Chicago Terminal Railroad Company, 

The Baltimore & Ohio Railroad Company, 

The Baltimore & Ohio Southwestern Railroad Company, 

The Belt Railway Company of Chicago, 

Bessemer & Lake Erie Railroad Company, 

Boston & Albany Railroad Company, 

The New York Central Railroad Company, Lessee. 

17 Bayone City, Gayland & Alpena Railroad Company, 
Buffalo, Rochester & Pittsburg Railway Company, 

Bush Terminal Railroad Company, 

Boston & Maine Railroad and J. H. Hustis, Temporary Receiver, 
Buffalo & Susquehanna Railroad Corporation, 

Central Indiana Railway Company, 

The Central Railroad Company of New Jersey, 

The Chesapeake & Ohio Railway Company, 

The Chesapeake & Ohio Railway Company of Indiana, 

The Chicago & Alton Railroad Company, 

Chicago & Eastern Illinois Railroad Company, 

Chicago & Erie Railroad Company, 

The Chicago & Illinois Midland Railway Company. 

Chicago & North Western Railway Company, 

Chicago, Burlington & Quincy Railroad Company. 

Chicago Great AVestern Railroad Company, 

Chicago, Indianapolis & Louisville Railway Company, 

Chicago, Kalamazoo & Saginaw Railway Company, 

Chicago, Milwaukee & Gary Railway Company, 

Chicago, Milwaukee & St. Paul Railway Company, • 

Chicago, Peoria & St. Louis Railroad Company and Bluford Wilson 
and AVm. Cotter, Receivers, 
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The Chicago, Racine & Milwaukee Line. 

The Chicago, Rock Island & Pacific Railway Company, 

Chicago, St. Paul, Minneapolis & Omaha Railway Company, 

Chicago, Terre Haute & Southeastern Railway Company, 

18 The Cincinnati, Indianapolis & Western Railroad Company, 
The Cincinnati, Lebanon & Northern Railway Company, 

The Cincinnati, New Orleans & Texas Pacific Railway Company, 
The Cincinnati Northern Railroad Company, 

The Cleveland, Cincinnati, Chicago & St. Louis Railway Company, 
Clinton, Davenport & Muscatine Railway Company, 

Canadian Northern Railway Company, 

Chatham, Wallaceburg & Lake Erie Railway Company, 

Cincinnati, Georgetown & Portsmouth Railroad. 

Cooperstown & Charlotte Valley Railroad Company, 

Copper Range Railroad Company, 

The Cumberland A r alley Railroad Company, 

Canadian Pacific Railway Company, 

Chicago & Illinois Western Railroad. 

Central New England Railway Company, 

Central Vermont Railway Company, 

The Dayton & LTnion Railroad Company, 

The Detroit & Huron Railway Company, 

Detroit & Mackinac Railway Company, 

Detroit & Toledo Shore Line Railroad Company, 

Detroit, Bay City & Western Railroad Company, 

Detroit, Toledo & Ironton Railroad Company, 

The Duluth, South Shore & Atlantic Railway Company, 

The Dayton, Toledo & Chicago Railway Company, 

19 The Delaware & Hudson Company, 

Detroit <fe Cleveland Navigation Company, 

Duluth, Missabe & Northern Railway Company, 

The Delaware, Lackawanna & Western Railroad Company, 

The East St. Louis Connecting Railway Company, 

Elgin, Joliet & Eastern Railway Company, 

Erie & Michigan Railway & Navigation Company, 

Erie Railroad Company, 

Evansville & Indianapolis Railroad and W. P. Kappes, Receiver, 
The East Jordan & Southern Railroad Company, 

Ecanaba & Lake Superior Railroad Company, 

Essex Terminal Railway, 

Fort Wayne, Cincinnati & Tnuisville Railroad Company, 

Frankfort & Cincinnati Railway Company, 

Felicity & Bethel Railroad Company, 

Fonda, Johnstown & Gloversville Railroad Company, 

Grand Rapids & Indiana Railway Company, 

Grand Trunk Railway Company of Canada, 

The Great Northern Railway Company, 

Green Bay & W T estern Railroad Company, 

Goodrich Transit Company, 

Gr&nd Trunk W 7 estern Railway Company, 

The Hanover Railway Company, 
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The Hocking Valley Railway Company, 

Illinois Central Railroad Company, 

20 The Illinois Southern Railway Company and Wm. W. 

Wheelook, Receiver, 

Illinois Terminal Railroad Company, 

Indiana Harbor Belt Railroad Company, 

Kalamazoo, Lake Shore & Chicago Railway Company, 

The Kanawha & Michigan Railway Company, 

Kanawha & West Virginia Railroad Company, 

Kewaunee, Green Bay & Western Railroad Company, 

Kootenai Valley Railway Company, 

•Lehigh Valley Railroad Company, 

The Lake Erie & Western Railroad Company, 

Lake Erie, Franklin & Clarion Railroad Company, 

Litchfield & Madison Railway Company, 

Little Kanawha Railroad Company, 

The Lorain, Ashland & Southern Railroad Company, 

The Lorain & West Virginia Railway Company, 

Louisville & Nashville Railroad Company, 

Louisville, Henderson & St. Louis Railway Company, 

Louisville, New Albany & Corydon Railroad Company, 

Lake Superior & Ispeming Railway Company, 

Laona & Northern Railway Company, 

London & Lake Erie Railway & Transportation Company, 

The Long Island Railroad Company, 

London & Port Stanley Railway, 

The Lehigh & Hudson River Railway Company, 

Lehigh & New England Railroad Company, 

Manistee & North-Eastern Railroad Company, 

21 The Michigan Central Railroad Company, 

Michigan East & West Railway Company and E. Ford, 
Receiver, 

Michigan Railway Company, 

The Minneapolis & St. Louis Railroad Company, 

Minneapolis, St. Paul & Saulte Ste. Marie Railway Company, 

The Monongahela Railway Company, 

Montour Railroad Company, 

Muscatine, Burlington & Southern Railroad Company, 

Missouri Pacific Railroad Corporation in Illinois, 

Munising, Marquette & Southeastern Railway, 

Manistique & Lake Superior Railroad Company, 

Marinette, Tonahawk & Western Railroad Company, 

Missouri Pacific Railroad Company, 

Maine Central Railroad Company, 

Nashville, Chattanooga & St. Louis Railway, 

New Jersey, Indiana & Illinois Railroad Company, 

The New York Central Railroad Company, 

The New York, Chicago & St. Louis Railroad Company, 

Norfolk & Western Railway Company, * 

The Northern Ohio Railway Company, 

Northern Pacific Railway Company; 
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New York, Philadelphia & Norfolk Railroad Company, 

New York, Susquehanna & Western Railroad Company, 

New York, Ontario & Western Railway Company, 

The New York, New Haven & Hartford Railroad Company, 

22 New r Jersey <fc New York Railroad Company, 

New York & Greenwood Lake Railway Company, 

Oregon Shore Line Railroad Company, 

The Pittsburgh, Shawmut & Northern Railroad Company, and F. S. 
Smith, Receiver, 

Pennsylvania Terminal Railway Company, 

The Pennsylvania Railroad Company, 

The Pennsylvania Railroad Company, Western Lines, 

Peoria & Pekin Union Railway Company, 

Peoria Railway Terminal Company, 

Pere Marquette Railway Company, 

Philadelphia & Reading Railway Company, 

The Pittsburgh & Lake Erie Railroad Company, 

The Pittsburgh & West Virginia Railway Company, 

Pittsburgh, Chartiers & Youghiogheny Railway Company, 

The Pittsburgh, Cincinnati, Chicago & St. Louis Railroad Company, 
Pontiac, Oxford & Northern Railroad Company, 

Pere Marquette Line Steamers, 

The Pittsburgh, Lisbon & Western Railroad Company, 

Quincy, Omaha & Kansas City Railroad Company, 

Rock Island Southern Railroad Company, 

Rutland Railroad Company, 

Richmond, Fredericksburg & Potomac Railroad Company, 

Rome, Watertown & Ogdensburg Railroad Company, 

23 St. Joseph Valley Railway Company and Herbert E. Bucklen, 

Receiver, 

St. Louis Southwestern Railway Company, 

The Sharpsville Railroad Company and G. M. Mcllvain, Receiver, 
Sidell & Olney Railroad Company, 

Southern Railway Company, 

The St. Joseph & Grand Island Railway Company, 

St. Louis & Hannibal Railroad Company, 

Stewartstown Railroad Company, 

Seaboard Air Line Railway Company, 

The Toledo & Ohio Central Railway Company, 

Toledo, Peoria & Western Railway Company and E. N. Armstrong, 
Receiver, 

Toledo, St. Louis & Western Railroad Company and W. L. Ross, 
Receiver, 

The Toronto, Hamilton & Buffalo Railway Company, 

The Tuckerton Railroad Company, 

Wabash Railway Company, 

The Wabash, Chestern & Western Railroad Company and J. Fred 
Gilster, Receiver, 

Western Allegheny Railroad Company, 

The Wheeling & Lake Erie Railway Company, 

Washington Southern Railway Company, 




1 
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Wisconsin & Northern Railroad Company, 

West Shore Railroad Company (The New York Central Railroad 
Company, Lessee), 

The Youngstown & Ohio River Railroad Company, 

The Zanesville & Western Railway Company. 

24 To the Honorable Interstate Commerce Commission: 

The complaint of the above named complainant respectfully 
shows: 


I. 

That The Waste Merchants Association of New York is an un¬ 
incorporated Association, with its principal offices at 277 Water 
Street in the City of New York, composed of the following indi¬ 
viduals, partnerships and corporations: 

Atterbury Brothers, Inc., 145 Nassau Street. 

Atterburv & McKelvey, Inc., 145 Nassau Street. 

American Wood Pulp Corporation, 347 Madison Avenue. 

Ira L. Beebe & Company, 132 Nassau Street. 

Nat. E. Berzen, 309 Water Street. 

E. Butterworth & Company, 132 Nassau Street. 

Box Board & Lining Company, 10 Grand Street. 

Castle, Gottheil & Overton, 200 Fifth Avenue. 

Chase & Norton, Inc., 277 Water Street. 

V. G. Cantasano & Brother, 185 South Street. 

George Carrizzo & Company, 424 Third Avenue, Brooklyn. 

P. Costarino, Inc., 150 Nassau Street. 

P. Cardinale, Inc., 605 Seventh Street, Hoboken. 

Darmstadt, Scott & Courtney, 178 South Street. 

A. DeAngelis & Company, 12 Park Avenue, Brooklyn. 

Michael Flynn, 61 Congress Street, Brooklyn. 

R. Goldstein & Son, 200 Fifth Avenue. 

Gatti, McQuade Company, 200 Fifth Avenue. 

Gotham Paper Stock Company, 31 Ferry Street. 

Wm. Hughes & Company, 84 Metropolitan Avenue, Brooklyn. 
Daniel M. Hicks, Inc., 140 Nassau Street. 

Main Paper Stock Company, Inc., 31 Peck Slip. 

George W. Millar & Company, 692 Broadway. 

Michael McGuire, 100 Tenth Avenue. 

Maurice O’Meara Company, 448 Pearl Street. 

25 Onondaga Trading Company, 1142 Broadway. 

Thomas Smith & Son, Inc.. 75 Pike Slip. 

A. Salomon, Inc., 15 Park Row. 

M. Stramello, 281 Front Street. 

Troiano & De Fina, 442 Pearl Street. 

E. B. Thomas Company, 100 Hudson Street. 

Wilkinson Brothers Company, 419 Broome Street. 

All doing business in the City of New York as waste material 
merchants, and as such dealers ship, in due course of business, paper 

3—3498a 
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and rags, known as paper stock, compressed into bales, in carloads, 
from the City of New York to points outside the State of New York. 

II. 

That the said defendant Walker D. Hines, Director General of 
Railroads, is an officer acting for the United States of America and 
the President thereof, and is exercising authority delegated to him 
by the President in the possession, use, control, and operation of 
certain railroads and systems of transportation, taken over by the 
President under powers conferred upon him, over which lines so 
taken over the rates, regulations and practices complained of herein 
apply and which lines were formerly operated by certain of the 
above named corporations or companies now under said Federal 
control for and on their own behalf. 

That said carriers above named and the said Walker D. Hines, 
Director General of Railroads, each and all of them, are common 
carriers and, by themselves, or with their connections, or by himself, 
transport property for hire, either wholly by railroad or part-y by 
railroad and partly by water, between points in the said State of 
New York and other States, and as such common carriers are subject 
to the provisions of the act to regulate commerce, approved 
February 4, 1887, and all other acts amendatory thereof or supple¬ 
mental thereto, and the Federal Control Act. 

26 III. 

That the defendants above named publish in Official Classifica¬ 
tion No. 44, Rule 8-B: 

“Owners are required to load and unload all freight carried at 
carload ratings.” 

IV. 

That the Pennsylvania Railroad's exceptions to Official Classifica¬ 
tion No. 44, I. C. C. 7230, effective May 15, 1916, provide in part 
as follows: 

“Exceptions to Rule 8-B. 

“At New York, N. Y., and Brooklyn, N. Y., freight in carloads 
other than bulky freight carried at carload rates, received or de¬ 
livered at New York or Brooklyn stations, as shown in the list of 
stations and agencies (Note 9), and carrier’s warehouses or sheds, 
or over piers or platforms, will be loaded into and unloaded from 
cars by the carriers.” 

This provision is still carried in P. R. R., I. C. C. 8325, effective 

March 10, 1918. 
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V. 

That the next above quoted exception to Rule 8-B is also carried 
in tariffs of all terminal carriers serving New York City, to wit: 


Erie—I. C. C. No. 8827 
—I. C. C. No. 14943 

C. of N. J.—I. C. C. No. 9005 

N. Y. N. H. & H.—I. C. C. No. 1811 
B. & O.—I. C. C. No. 14590 
—I. C. C. No. 15273 

D. L. & W.—I. C. C. No. 7535 

—I. C. C. No. 15255 
L. V. —I. C.C. No. B-6900 
—I. C. C. No. C-4810 


effective Apr. 1, 1911 uow carried in 
Nov. 4, 1918 
Jul. 10, 1916 
May 15, 1916 

Aug. 5, 1916 now carried in 
Feb. 9, 1918 

May 1, 1911 now carried in 
.Tun. 25, 1918 

Dec. 1, 1911 now carried in 
Apr. 3, 1918 


44 
44 
*4 
44 
* 4 
44 
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VI. 


That a slight variation of the next above quoted exception to Rule 
8-B Official Classification, to wit: 

N. Y. C.—I. C. C. 5275, effective May 16, 1916; Supplement 55 
to N. Y. C. tariff A-29130, effective May 25, 1916. 

West Shore—I. C. C. 1750, effective May 25, 1916; supplement 
57 to West Shore tariff A-10,000, as follows: 

“Exceptions to Rule 8-B of Official Classification—loading and 
unloading carload freight. 

“Freight in carloads, other than bulk freight, carried at carload 
rates, received or delivered at the following stations; through carrier’s 
warehouses or sheds or over carrier’s platform, will be loaded into 
or unloaded from car by carriers.” 


VII. 

That complainant’s members have tendered to defendants above 
named, at their various designated stations in New York City, ship¬ 
ments of paper stock in bales, in carloads, for interstate transporta¬ 
tion, subject to the rates, rules and regulations published in the be- 
forementioned tariffs. ; 




VIII. 


> 


A 



That complainant’s members have been compelled, on account 
of the failure and refusal of defendants, to perform the service of 
loading the shipments of paper stock into the cars, at an expense 
borne entirely by said members, who were the shippers. And 
further, that defendants have failed and refused to perform such 
loading service for a period of more than two years prior to the 
filing of this complaint, and they still fail and refuse to perform 
said service. 
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IX. 

That although tenders of shipments are made at defend- 
28 ants’ duly established and designated stations, warehouses, 
sheds, piers and platforms, complainant’s members are com¬ 
pelled to perform the service of loading cars and accept a bill of 
lading or receipt for the respective shipments, across the face of 
which is stamped or printed the words “Shippers load and count,” 
in an effort to limit the carrier’s liability for loss of or damage to 
goods in transit. 

X. 

The complainant’s members have protested and made demand 
upon defendants to furnish an agent to check and verify shipments 
upon delivery at the duly established and designated stations, ware¬ 
houses, sheds, piers and platforms, but said defendants have refused, 
and continue to refuse to inspect, check and verify said shipments 
upon delivery to said stations for transportation, and issue to com¬ 
plainant’s members clear bills of lading or receipts, in full, for said 
shipments. 

XI. 

That complainant’s members have for many years prior to the 
date of about January 1, 1917, enjoyed and made use of the service 
known as “free lighterage” on paper stock in bales, in carloads, 
within the lighterage limits of New York Harbor, as described and 
defined in the various terminal tariffs of the terminal carriers at the 
City of New York, and named as defendants herein, said tariffs 
being as follows: 

N. Y. C., I. C. C. 4352. 

W. S., I. C. C. 1529. 

N. Y., N. H. & H. I. C. C. F-1155 

D. L, & W., I. C. C. 13050. 

Erie, I. C. C. 13856. 

L. V., I. C. C., C-6400. 

P. R. R., I. C. C. GO-8300. 

C. R. R. of N. J., 1 C. C. S-9170. 

B. & 0., I. C. C. 14826. 


29 XII. 

That the defendants, for a period of approximately two years prior 
to the date of the filing of this complaint, have failed and refused 
to furnish and perform the said “free lighterage” service within the 
duly established lighterage limits of New York Harbor, and to and 
from the various piers and warehouses therein. 
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XIII. 

That in almost every instance complainant’s members are com¬ 
pelled to perform burdensome and expensive drayage and hauling 
services on account of the failure and refusal of the carriers to furnish 
and perform the “free lighterage” service as provided for in their 
respective tariffs. 

XIV. 

That complainant’s members have made numerous carload ship¬ 
ments of paper stock via defendants’ lines, all of which shipments 
were delivered at the duly established and designated stations, sheds, 
warehouses and piers of the said defendants, and which shipments 
were loaded into the cars by and at the expense of the shippers, or 
said shipments were lightered from piers or wharves other than those 
maintained by the said defendants, lighterage service being per¬ 
formed entirely by and at the expense of the shippers, and no allow¬ 
ance or allowances or reduction from the published rates being 
made to the shippers for the performance of the loading or lighterage 
services, both of which services were and are contemplated as a part 
of the through transportation and compensated for by the through 
published rates. 

XV. 

That by reason of the facts stated in the foregoing paragraphs, 
complainant’s members have been subjected to the payment of rates 
and charges for transportation which, when exacted, and still 
30 are unjust and unreasonable and in violation of Section 1 of 
the act to regulate commerce, and unjustly discriminatory 
and in violation of Section 2, and unjustly preferential and preju¬ 
dicial and in violation of Section 3, and in violation of section 10 
of the Federal Control Act. 


XVI. 

That complainant’s members have suffered great financial damage 
and injury, and have been subjected to great inconvenience and 
extreme hardship in the course of their business, on account of the 
violation by defendants of their duly published tariffs and rules and 
regulations, and an award of reparation is due said members as liqui¬ 
dated damages, under Sections 8 and 9 of the act to regulate com¬ 
merce. 


XVII. 

That whereas many shipments have been made upon and under 
the unjust and unreasonable rates, regulations and practices herein 
complained of, upon which the respective shippers paid and bore the 
unreasonable charges assessed, a complete statement of such ship¬ 
ments will be filed on rendition of the decision of the Honorable 
Commission. 
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Wherefore, complainant prays that the defendants be severally 
required to answer the charges herein, and that after due hearing and 
investigation, an order be made commanding the said defendants, 
and each of them, to cease and desist from the aforesaid violations 
of said act to regulate commerce and said Federal Control Act and to 
in the future observe and comply with the provisions of the tariffs 
lawfully on file, and such other rules, regulations and practices as the 
Commission may deem proper to prescribe; and also (a) to pay to 
complainant’s members by way of reparation a reasonable allowance 
per ton or per car for the loading services performed by them, 

31 and which are presumed to be performed by defendants; (6) 
to pay to complainant’s members by way of reparation a rea¬ 
sonable allowance per ton or per car for lighterage services performed, 
and which are presumed to be performed by defendants, and (c) 
to pay to complainant’s members a sum, the amount of which to be 
determined, as liquidated damages for violation of said act to regulate 
commerce and said Federal Control Act, or such other sum or sums 
as, in view of the evidence to be adduced herein, the Commission 
shall determine that complainant’s members are entitled to as an 
award of damages under the provisions of said act or acts and the 
violations thereof, and that such other and further order or orders 
l>e issued as the Commission may consider proper in the premises. 

ALMY, VAN GORDON & EVANS, 

A itorneys for Complainant. 

46 Cedar Street, New York. 

ERNIE ADAMSON, 

Of Counsel. 

This — dav of-, 1919. 

32 Exhibit “B.” 

Filed October 14, 1920. 

Interstate Commerce Commission. 

No. 10509. 

Waste Merchants Association of New York 


V. 

Director General, Ann Arbor Railroad Company et al. 

Submitted February 26, 1920; Decided June 1, 1920. 

On complaint that carriers serving tariff-named piers and stations 
in New York and Brooklyn, N. Y., failed to render the service of 
loading carload shipments of waste paper stock provided for under 
the rates in their tariffs, thereby compelling complainant’s members 
to furnish such service by means of their own employees; and that in 
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consequence rates were exacted which were in violation of sections 
1, 2, and 3, of the act to regulate commerce, and of section 10 of the 
federal control act; Held, That the variance of the practice from the 
tariff undertaking was as much in the interest of complainant’s mem¬ 
bers as of defendants; that the rates collected were not unreasonable, 
unjustly discriminatory, or unduly prejudicial for the transportation 
service rendered. Complaint dismissed. 

Ernie Adamson, for complainants. 

R. W. Barrett, for respondents. 


Report of the Commission. 

Division 2, Commissioners Clark, Daniels, and Wooley. 
Woolley, Commissioner: 

The complainant is an unincorporated association of individuals, 
partnerships, and corporations engaged in business in New York, 
N. Y., and the vicinity. Its members deal in waste material and ship 
paper and rags, known as paper stock, compressed into bales, in car¬ 
loads, from New York City, N. Y., to points outside the state of New 
York. The complaint, filed March 11, 1919, alleges that de- 
33 fendants, in connection with the transportation of paper stock 
in bales, in carloads from New York City to interstate points 
have refused to render the service of loading such shipments, to 
furnish agents to check and verify the shipments upon delivery at 
duly established stations, warehouses, sheds, piers, and platforms, and 
to furnish free lighterage service within the lighterage limits of New 
York harbor; That defendants in connection with the transportation 
of other kinds of freight furnish such service without charge to 
shippers; and that by reason of facts alleged complainant’s members 
have been subjected to the payment of rates and charges for trans¬ 
portation which were unreasonable, unjustly discriminatory, and 
unduly prejudicial in violation of sections 1, 2 and 3 of the act to 
regulate commerce and of section 10 of the federal control act. We 
are asked to prescribe for the future rates, regulations, and practices 
and to require defendants to observe the provisions of the lawful 
traiffs. 

Reparation is sought in an amount which shall represent “a rea¬ 
sonable allowance per ton or per car for lighterage services performed, 
and which are presumed to be performed by defendants,” and “liqui¬ 
dated damages for violation of said act to regulate commerce and said 
federal control act.” The allegation as to the disregard of the tariff 
provisions in respect to lighterage was abandoned. 

To the general rule that shippers must load carload freight, the 
carriers serving New York harbor points publish exceptions which 
> are substantially the same as the following: 



24 


U. S. A. EX REL., ETC., VS. I. C. C. 


34 Exceptions to Rule 8—B. 

(Pennsylvania Railroad Company’s Exceptions to Official Classifi¬ 
cation No. 44, T. C. C., 7230.) 

At New York, N. Y., and Brooklyn, N. Y., freight in carloads, 
other than bulky freight carried at carload rates, received or de¬ 
livered at New York or Brooklyn stations, as shown in the list of 
stations and agencies (Note 9), and carrier s warehouses or sheds or 
over piers of platforms, will be loaded into and unloaded from cars 
by the carriers. 

The exceptions at New York harbor have been brought to pass by 
conditioning circumstances at that port. Outbound freight is 
loaded from piers or pier stations into cars standing on floats along¬ 
side of piers instead of from trucks into cars on team tracks. Ship¬ 
pers at New York are required to bring their freight to carriers’ pier 
stations and there to unload it to the bulkhead, or in instances to 
take their trucks on to the pier and unload the freight at some point 
opposite the location of the empty cars standing on floats to receive 
the freight. 

The complainant contends that the defendants refused to perform 
the obligations assumed by the tariff exceptions cited above, in that 
they did not load paper stock of complainant’s members into cars 
for the outbound movement during the period covered by the com¬ 
plaint. Tt is undisputed that the defendants did not load a large 
part of complainant’s members’ paper stock into cars during this 
period, contrary to their tariff undertaking and that the employees 
of these shippers actually performed the loading service. What 
were the circumstances which led the carriers to depart from their 
tariffs and former practice in this respect? 

35 In April, 1917, the United States entered the world War, 
and one of the results was a congestion of traffic, accompanied 

by a labor shortage, particularly experienced by the carriers at their 
terminals in New York. The Central Railroad of New Jersey em¬ 
bargoed the shipment of paper stock. At the New York Central, 
pier 34, all westbound freight was embargoed, except in carload lots 
wTien loaded by the shippers. The Lehigh Valley Railroad and the 
Lackawanna Railroad embargoed paper stock. Shippers of paper 
stock along w ith nearly all other shippers in New’ York and Brooklyn 
carried their freight in trucks to railroad piers and pier stations. 
When these trucks of paper stock took their places in long lines of 
vehicles containing various commodities waiting for a chance to be 
unloaded at the piers, great delays ensued and the trucking became 
exceedingly expensive. These delays w’ere largely due to labor 
shortage. Either the carriers or the shippers suggested that the 
movement of paper stock would be facilitated if the shippers were 
willing to load their paper stock into empty cars for outbound move¬ 
ment. The evidence is somewhat conflicting as to the origin of this 
suggestion. However, from the evidence as a whole, there is little 
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doubt but that an agreement, tacit or expressed, was arrived at be¬ 
tween the carriers and shippers of paper stock by which the latter 
undertook to do their own loading of the cars if they were per¬ 
mitted to drive their trucks on to the piers of the former with but 
short periods of waiting. The complainant’s members thus were 
enabled to withdraw their trucks from the long lines of vehicles 
containing miscellaneous commodities and to form lines consisting 
exclusively of trucks of paper stock. 

36 That such a mutual arrangement was for the benefit of 
both parties under the extraordinary conditions of war times 

can not be questioned. Paper stock is a low-grade commodity which 
ordinarily moves in large quantities and the record indicates that 
during the period of congestion these shippers were able to forward 
between 40,000 and 80,000 carloads of paper stock. This is per¬ 
suasive that they fared much better than shippers of certain other 
commodities who were compelled to wait their turn in the slow 
process of loading by the carriers’ reduced force of labor. 

By no means all of the outbound pier stations in the vicinity of 
New York harbor were referred to in the testimony which is indefi- 
nite in character and in details conflicting. 

Unjust discrimination against complainant's members or undue 
preference of other commodities has not been satisfactorily estab¬ 
lished. However, it appears that whereas these shippers were not 
provided with freight checkers or tallymen by the carriers and 
therefore were given bills of lading marked “shippers’ load and 
count” shippers of hides and leather who also loaded cars on the 
floats at- the piers were provided with freight checkers and given 
“clean” bills of lading. On the other hand the carriers would not 
allow shippers of spelter and other valuable metals even to load. 
Such shipments the carriers loaded and tallied for their own pro¬ 
tection and for them issued “clean” bills of lading. This was dis¬ 
crimination, but it was not unjust; preference, but not undue; and 
no damage to complainant’s members was shown to have arisen by 
reason of marking the bills of lading of paper stock, “shippers’ load 
and count,” other than delays in the settlement of claims. 

37 It is obvious as pointed out above, that the carriers did not 
fulfill their complete obligation under the tariffs during the 

prevalence of war conditions, and as a consequence the shippers were 
compelled to incur the expense of loading by means of their own 
employees. For the most part, however, had the shippers insisted on 
their rights under the tariffs, their paper stock would have been 
received eventually after long delays along with other commodities 
and loaded by the carriers. Pursuing such a course, they would not 
have been able to ship nearly as much as they did, and the expense 
incident to the delays of trucks standing in long lines together 
with conveyances of other commodities for hours waiting to unload 
would have far outweighed the expense of loading the cars by their 
own employees. If deprived of some portion of this transportation 
service extended by tariff, due to war conditions, these shippers re¬ 
ceived a consideration for such deprivation, the very undertaking 
by the carriers in their tariffs to load carload shipments, as pointed 
4—3498a 
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out, is an exception to the general practice in favor of the shippers 
at New York. There is no evidence to indicate that the rates or the 
charges paid on complainant’s shipments were excessive for the 
total transportation service actually rendered to them by the carriers, 
excluding loading. 

For any failure to observe their published tariffs the carriers may 
be answerable in another process. There was no alternate clause in 
defendants’ tariffs providing for the payment of an allowance if 
the shipper performed the loading service and hence since all allow¬ 
ances to a shipper must be published in the tariffs, even if defendants 
desired, they could not lawfully have compensated complain- 
38 ant’s members for the loading service rendered by them. 

Nothing»in the act requires that a shipper must be reimbursed 
for transportation service that he may elect to perform primarily for 
his own convenience. Section 15 says: 

If the owner of property transported under this Act directly or 
indirectly renders any service connected with such transportation, 
or furnishes any instrumentality used therein, the charge and allow¬ 
ance therefor shall be no more than just and reasonable, and the 
Commission may, after hearing on a complaint or on its own initia¬ 
tive, determine what is a reasonable charge as the maximum to be 
paid by the carrier or carriers for the sendees so rendered or for 
the use of the instrumentality so furnished. 

This provision is intended merely to provide against excessive 
allowances. 

We are of opinion and find that the rates and transportation 
charges assessed on the shipments of paper stock of complainant’s 
members during the period covered by the complaint were not un¬ 
reasonable, unjustly discriminatory, or unduly prejudicial in viola¬ 
tion of the act to regulate commerce, or unreasonable in violation of 
section 10 of the federal control act for the transportation service 
actually rendered by the carriers; that, under the circumstances, there 
was no obligation on the part of the carriers to make an allowance to 
complainant’s members for the loading service. The complaint will 
be dismissed. 

Order. 

At a Session of the Interstate Commerce Commission, Division 2, 
Held at Its Office, in Washington, D. C., on the 1st Day of June, 
A. D. 1920. 

No. 10509. 

Waste Merchants Association of New York 


v. 

Director General, Ann Arbor Railroad Company, et al. 

39 This case being at issue upon complaint and answers on 
file, and having been duly heard and submitted by the parties, 
and full investigation of the matters and things involved having been 
-had, and said Division having, on the date hereof, made and filed 
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a report containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part hereof: 

It is ordered, That the complaint in this proceeding be, and it 
is hereby, dismissed. 

By the Commission, Division 2. 

GEORGE B. McGINTY, 

[seal.] Secretary. 

A true copy. 

[seal.] GEORGE B. McGINTY, 

Secretary. 

40 Exhibit “C.” 

Filed October 4, 1920. 

Before the Interstate Commerce Commission. 

Docket No. 10509. 

The Waste Merchants Association of New York, Complainants. 

vs. 

Walker D. Hines, Director General of Railroads, et al., Defendants. 
Petition for Rehearing and Reargument. 

To the Honorable Interstate Commerce Commission: 

The following named firms, corporations and individuals: Atter- 
bury Brothers, Inc., 145 Nassau Street; Atterbury & McKelvey, 
Inc., 145 Nassau Street; American Wood Pulp Corporation, 347 
Madison Avenue; Ira L. Beebe & Company, 132 Nassau Street; Nat 
E. Berzen, 309 Water Street; E. Butterworth & Company, 132 
Nassau Street; Box Board & Lining Company, 10 Grand Street; 
Castle, Gottheil & Overton, 200 Fifth Avenue; Chase & Norton, Inc., 
277 Water Street; George Carrizzo & Company, 424 Third Avenue, 
Brooklyn; P. Costarino, Inc., 150 Nassau Street; P. Cardinale, Inc., 
605 Seventh Street, Hoboken; Darmstadt, Scott & Courtney, 178 
South Street; A. De Angelis & Company, 12 Park Avenue, Brooklyn; 
Michael Flynn, 61 Congress Street, Brooklyn; R. Gbldstein & Son, 
200 Fifth Avenue; Gatti, McGuadd Company, 200 Fifth Avenue; 
Gotham Paper Stock Company, 31 Ferry Street; Wm. Hughes 

41 & Company, 84 Metropolitan Avenue, Brooklyn; Daniel M. 
Hicks, Inc., 140 Nassau Street; Main Paper Stock Company, 

Inc., 31 Peck Slip; George W. Millar & Company, 692 Broadway; 
Michael McGuire, 100 Tenth Avenue; Maurice O’Meara Company, 
448 Pearl Street; Onondaga Trading Company, 1142 Broadway; 
Thomas Smith & Son, Inc., 75 Pike Slip; A. Salomon, Inc., 15 Park 
Row; M. Stramello, 281 Front Street; Troiana & De Fina, 442 Pearl 
Street; E. B. Thomas Company, 100 Hudson Street; and Wilkinson 


: 
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Brothers Company, 419 Broome Street, all of New York City, co¬ 
ordinating their efforts under the name u Waste Merchants Associa¬ 
tion of New York,” respectfully submit this petition for rehearing 
and reargument of “Waste Merchants Association of New York v. 
Director General , et al,” which was decided in a report dated June 
1, 1920, Docket 10509, because said decision expressed many con¬ 
clusions of fact and of law, which were and are erroneous, and 
because new evidence has now been discovered. 

The grounds upon which this request for rehearing and reargu¬ 
ment is based are as follows: 

I. Erroneous conclusions of fact. 

II. Erroneous conclusions of law. 

III. Newly Discovered Evidence. 

I. Erroneous Conclusions of Fact. 

1. In finding the date of the declaration of war with Germany 
in April, 1917, as a ground to justify defendant’s refusal to ob¬ 
serve the tariffs, because the situation complained of developed long 
before our declaration of war (Witness Salomon, Tr. 24), and some 

of the claims for reparation were, and are, on file with 
42 the Division of Claims of the Commission more than two 
years prior to the filing of complaint, and because such find¬ 
ing is irrelevant. 

2. In finding certain embargoes which were apparently in exist¬ 
ence at certain piers, as additional grounds to justify these tariff 
violations, because the commodity in question was an essential war 
material exempted from embargoes by Car Sendee Circular 1—A. 
U. S. R. R. A. (Complainants’ Brief, p. 77), which fact the Com¬ 
mission has completely ignored, and because such finding is ir¬ 
relevant. 

3. In finding that complainants’ trucks were delayed by having 
to stand in the general merchandise truck line, because the evidence 
shows conclusively that defendants would not accept paper stock 
through the general merchandise line and complainants’ witnesses . 
testified that they were ejected therefrom (Witness Dondero, Tr., 
322; Ragone, Tr. 333-5; Spera, Tr., 168-9; Gaccione, Tr. 112-13). 

4. In finding that either the shipper or carrier suggested loading, 
because the evidence shows conclusively that the defendants sug¬ 
gested the arrangement and forced its adoption (Witness Gates, 
Tr. 211; Dondero, Tr. 320), and because such a finding is irrelevant. 

5. In finding and recognizing an agreement contrary to the 
tariff provisions, because no evidence appears in the entire record 
to sustain such a finding and defendants’ own witness specifically 
denied its existence. 

6. In finding that such an agreement was intended for mutual 
benefits other than those named in the tariffs, because no evidence 
to that effect appears of record. 

7. In finding that paper stock is a low-grade commodity 
43 and moves in large quantities, because such finding is abso¬ 
lutely irrelevant, and because there is no evidence of the 
comparative volume of movement. 
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8. In finding that complainants fared much better than other 
shippers, because there is absolutely no evidence of record upon 
which to base such a conclusion, and, even if true, such a finding 
is absolutely irrelevant. 

9. In finding that not all piers were covered by the testimony, 
because the Commission through its Examiner refused to hear all 
of complainants’ witnesses, and because the defendants’ counsel 
agreed to allow the case to be decided upon the testimony of com¬ 
plainants’ witness who had already testified at that time. Neither 
the Commission nor defendants’ counsel has respected this agree¬ 
ment (Tr. 160-66). 

10. In finding that the testimony is indefinite in character and 
in details conflicting, because defendants introduced no witnesses 
who could give first evidence and the Commission’s Examiner con¬ 
tinued to allow defendants to introduce witnesses who did not have 
personal knowledge of the facts and upon objection by complainants’ 
counsel the Commission’s Examiner characterized such witnesses as 
“responsible heads,” while, on the other hand, complainants’ wit¬ 
nesses were forced to confine their testimony to personal knowledge. 

11. In finding that clear bills of lading were given whenever 
checkers were furnished to shippers, because the evidence shows 
that checkers often tallied shipments, but complainants’ members 
were forced to accept “shipper’s load and count” bills of lading, re¬ 
gardless of that fact (Witness Dondero, Tr. 318; Troiano, Tr. 

175-6). 

44 12. In finding that other more valuable freight was loaded 

by the carriers, because such finding is not supported by the 
evidence of record, and is irrelevant. 

13. In finding that delay in settling claims is and was the only 
hardship imposed by “shipper’s load and count” bills of lading, 
became the record shows that such limited receipts cause many 
other hardships to he suffered by complainants (Witness Gaccione, 
Tr. 107-8; Cliase, Tr. 80). 

14. In finding that complainants would have suffered greater 
delay if they had insisted upon the tariff provisions, became such 
finding is entirely irrelevant, and because there is no evidence of 
record to sustain such conclusion. 

15. In finding that any consideration other than the transporta¬ 
tion service named in tariffs was received by complainants on ac¬ 
count of such violations of the tariffs, became no evidence appears 
of record to sustain such a conclusion, and because such finding is 
irrelevant. 

16. In finding that the obligation created by the tariffs is an excep¬ 
tion in favor of shippers at New York, because such finding is irrele¬ 
vant and there is no evidence of record to sustain it. 

17. In finding that the charges for the transportation services ex¬ 
clusive of loading were not excessive, because such a finding is irrele¬ 
vant and the transportation services taken without the terminal serv¬ 
ices were and are not in issue. 

18. In finding that no allowance was published in defendants’ 
tariffs, because all the tariffs provide: 
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“Where consignors or consignees load or unload the cars, an al¬ 
lowance of 12 cents per ton with a minimum of $2 per car, may 
be made for such loading or unloading, except on pressed 

45 meats, not boxed or crated and bananas in carloads, con¬ 
signors or consignees will be required to load or unload from 

cars and an allowance of 12 cents per ton subject to minimum of $2 
per car, will be made.” 

“Allowance for Loading or Unloading Lighters, Barges of Cars 
on Floats. 

“An allowance for actual cost not to exceed 12c. per ton of 2,000 
lbs. or 2,240 lbs. as rated may be made to consignor or consignee 
within lighterage limits or loading or unloading lighterage freight 
to or from this company’s lighters or barges when such service is 
performed by consignors or consignees. Shippers or consignees or 
consignees at points beyond the free lighterage limits must when 
required furnish all labor necessary to load or unload lighters or 
barges or cars on floats, for which service allowance of 12c. per ton 
of 2,000 lbs. or 2,240 lbs. as the case may be, subject to a minimum 
of $2.00 per car will/ be made” (Complainants’ Brief, pp. 53-4), 

and because the Commission found that such allowances were appli¬ 
cable to cars on floats in Investigation and Suspension Docket 572, 
Lighterage and Storage Regulations at New York, New York, 35 
I. C. C., 49. 

“Under present regulations when the shipper or consignee is en¬ 
titled to lighterage free, but prefers car float service if the minimum 
number of cars or tonnage equivalent is offered the carriers place 
the cars on car floats without additional charge. If the loading or 
unloading is performed by the shipper or consignee the carrier al¬ 
lows him 12c. per ton with a minimum of $2.00 per car'’ 

46 (Complainants’ Brief, p. 59), and in the following case the 

Commission discussed the question: Swift & Company v. 
Atlantic Coast Line Railroad Company, et al., 42 I. C. C.,83. 

“We are of the opinion and find that under the tariff rule in effect 
at the time the shipments in question moved, the complainant was 
entitled to an allowance of 12 cents per ton, subject to minimum of 
$2 per car, on all fresh meats in bulk loaded by it into cars on floats 
at the port of New York. Defendants will be expected to make 
prompt settlement accordingly.” 

The Commission has entirely ignored the tariff provisions and 
the foregoing decisions. 

19. In finding that the shippers performed this service voluntarily 
and for their own convenience, because no evidence appears to sustain 
such finding, and because the evidence shows, on the contrary, that 
many protests were made, and on February 14, 1918, a consolidated 
written demand was made by complainants upon the defendants to 
pay for this service, which the defendants refused to do, and in reply 
informed complainants that Rule 8-B of the Official Classification 
would be observed instead of the tariffs (Complainants’ Brief, pp. 
92-128). 


Erroneous Conclusions of Law. 

20. In finding and recognizing a contract between shipper and 
carrier other than that set forth and controlled by the tariffs lawfully 
filed and published, because there is no evidence of record to sustain 

such a finding and if such a contract existed it has no stand- 

47 ing in law and cannot be recognized by either the shipper, 
carrier or court, and because the tariffs are the law and legal 

cognizance of any extraneous agreement is contrary to public policy, 
and because the Commission in the following cases said: 

Schultz-Harisen Company v. Southern Pacific Company, et 
al., 18 I. C. C., 234: 

“We further find that the defendants have not in the past and do 
not now comply with the provisions of their tariffs with respect to the 
services rendered and the charges therefor. They will, of course, 
cease and desist from the practice of rendering services and from 
assessing charges not in accordance with the provisions of their pub¬ 
lished tariffs.” 

ill. C. Peters Mill Company v. Chicago, Burlington 6c Quincy 
Railroad Company, 38 I. C. C., 245: 

“The fact that the rule was published by the defendant to meet 
the special demands of the complainant and was understood by both 
to cover the complainant’s requirements is immaterial, for the tariff 
on its face admits of no such construction as the parties in interest 
now give to it. In Poor Grain Co. v. C. B. 6c Q. Ry. Co., 12 I. C. C., 
418, it was said that a rate when published by a carrier in the form 
provided by law was as binding upon it as if that rate had been estab¬ 
lished by legislative enactment, and that it could not be departed 
from either by the carrier or the shipper except and until, in due 
course and in the manner prescribed by law, it had been found by 
the Commission to be unreasonable or discriminatory or otherwise 
unlawful under the act to regulate commerce. The same principle 
would seem to govern transit and other special services pro- 

48 vided in the tariffs of carriers; they must be enforced in ac¬ 
cordance with their terms, and when the provisions are clear 

and free from ambiguity no agreement between the shipper and the 
carrier assigning another meaning to them may lawfully be submit¬ 
ted. Nor, indeed, may this Commission sanction a departure from 
their plain meaning until, in a proper proceeding and upon a proper 
record, such rules have been found to be unlawful under the act. No 
such record has been made here.” f 

and because as a matter of law the person who performs a part of the 
transportation service is entitled to receive just compensation, in 
money, therefor, regardless of how or why it was performed. See 
Union Pacific Railroad Co. v. Updike Grain Co., 222 U. S., 215. 

21. In finding that defendants’ refusal to issue clear bills of lading 
to complainants was not unlawful, because the Act to Regulate Com¬ 
merce provides: 
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“Sec. 20. That any common carrier, railroad or transportation 
company subject to the provisions of this Act receiving property for 
transportation from a point in one State or Territory or the District 
of Columbia to a point in another State, Territory, District of Co¬ 
lumbia, or from any point in the United States to a point in an ad¬ 
jacent foreign country shall issue a receipt or bill of lading therefor, 
and shall he liable to the lawful holder thereof for any loss, damage, 
or injury to such property caused by it or by any common carrier, 
railroad, or transportation company to which such property may be 
delivered or over whose line or lines such property may pass within 
the United States or within an adjacent foreign country when trans¬ 
ported on a through bill of lading, and no contract, receipt, rule, 
regulation, or other limitation of any character whatsoever shall ex¬ 
empt such common carrier, railroad, or transportation com- 

49 pany from the liability hereby imposed; and any such com¬ 
mon carrier, railroad, or transportation company so receiving 

property for transportation from a point in one State, Territory, or 
the District of Columbia to a point in another State, or Territory, or 
from a point in a State or Territory to a point in the District of Co¬ 
lumbia, or from any point in the United States to a point in an 
adjacent foreign country, or for transportation wholly within a Ter¬ 
ritory shall be liable to the lawful holder of said receipt or bill of 
lading or to any party entitled to recover thereon, whether such re¬ 
ceipt or bill of lading has been issued or not, for the full actual loss, 
damage, or injury to such property caused by it or bv any such com¬ 
mon carrier, railroad, or transportation company to which such prop¬ 
erty may l>e delivered or over whose line or lines such property may 
pass within the United States or within an adjacent foreign country 
when transported on a through bill of lading, notwithstanding any 
limitation of liability or limitation of the amount of recovery or 
representation or agreement as to value in any such receipt or bill 
of lading, or in any contract, rule, regulation, or in anv tariff filed 
with the Interstate Commerce Commission; and anv such limitation, 
without respect to the manner or form in which it is sought to be 
made is hereby declared to be unlawful and void.” 

The Bills of Lading Act provides: 

“Sec. 20. That when goods are loaded by a carrier such carrier 
shall count the packages of goods, if package freight, and ascertain 
the kind and quantity if bulk freight, and such carrier shall not, in 
such cases, insert in the bill of lading or in any notice, receipt, con¬ 
tract rule, regulation, or tariff, ‘Shipper’s weight, load, and count,’ 
or other words of like purport, indicating that the goods were 

50 loaded by the shipper and the description of them made by 
him or in»case of bulk freight and freight not concealed by 

packages the description made by him. If so inserted, contrary to 
the provisions of this section, said words shall be treated as null and 
void and as if not inserted therein.” 

“Sec. 21. That when package freight or bulk freight is loaded by 
a shipper and the goods are described in a bill of lading merely by a 
statement of marks or labels upon them or upon packages containing 
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them, or by a statement that the goods are said to be goods of a cer¬ 
tain kind or quantity, or in a certain condition, or it is stated in the 
bill of lading that packages are said to contain goods of a certain 
kind or quantity or in a certain condition, or that the contents or 
condition of the contents of packages are unknown, or words of like 
purport are contained in the bill of lading, such statements, if true, 
shall not make liable the carrier issuing the bill of lading, although 
the goods are not of the kind or quantity or in the condition which 
the marks or labels upon them indicate, or of the kind or quantity 
or in the condition that — were said to be by the consignor. The car¬ 
rier may also by inserting in the bill of lading the words ‘Shipper’s 
weight, load, and count/ or other words of like purport indicate that 
the goods were loaded by the shipper and the description of them 
made by him; and if such statement be true, the carrier shall not be 
liable for damages caused by the improper loading or by the non¬ 
receipt or by the misdescription of the goods described in the bill of 
lading: Provided, However, Where the shipper of bulk freight in¬ 
stalls and maintains adequate facilities for weighing such freight, 
and the same are available to the carrier, then the carrier, upon 
written request of such shipper and when given a reasonable op¬ 
portunity so to do, shall ascertain the kind and quantity of bulk 
freight within a reasonable time after such written request, 
51 and the carriers shall not in such cases insert in the bill of 
lading the words ‘Shipper’s weight/ or other words of like 
purport, and if so inserted contrary to the provisions of this section, 
said words shall be treated as null and void and as if not inserted 
therein." 

and because the Commission held in Louisiana State Rice Milling 
Company v. M. L. & T. Railroad and Steamship Co. et al. f 34 T. C. C , 
512: 

“It does not appear that this rule operates to the limit of liability 
of the carrier for the full value of the property shipped, but in its 
application to a claim for loss because of alleged failure to deliver 
the whole amount transported has the effect of placing the burden 
upon the shipper who loads on his private side track to prove that the 
amount specified was loaded and that a less amount was taken out of 
the car by the consignee, whereas in the case of a receipt not so 
qualified the burden is upon the carrier to prove that the amdxint 
specified in the bills of lading was either not in fact loaded or was 
delivered, or otherwise to settle for the full value thereof. 

“It should be borne in mind that the shipper is not denied his 
right to an unqualified receipt in any case in which delivery is 
tendered to the carrier at any of its public stations where it provides 
facilities for the receipt and delivery of freight." 

and because to find such set facts to be not unlawful is contrary to 
public policy and gives a legal effect to such facts contrary to the 
general law of common carriers and the Act to Regulate Commerce, 
and the Bills of Lading Act. 

5—3498a 
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22. In finding that the only result of forcing a “shipper’s load and 
count” bill of lading on a shipper is delay in settlement of claims, 
because such bill of lading is a limited receipt and its issuance under 

these facts is in violation of the Bills of Lading Act and the 

52 Act to Regulate Commerce, because it unlawfully changes 
the liability of the carrier. 

23. In finding that the through rates exclusive of the loading 
service were not unlawful, because the loading service is an insepar¬ 
able part of the through transportation and is so stated by the Com¬ 
mission as follows ( Investigation and Suspension Docket No. 572, 

35 I. C. C., 49): 

“It is a long established custom of the railroads to perform the 
loading and unloading of freight to and from lighters, both carloads 
and less than carloads, whether at pier or stations or at outside piers 
and to include the service in that covered by the freight rate.” 

and because the transportation service excluding the loading or 
terminal service was not and is not in issue here, and because any 
reduction of the through service is prima facie unreasonable unless 
a corresponding reduction in rate is also made. 

/nvestigation and Suspension Docket No. 513. Rates to or from 
certain points in the Chicago Switching District, 34 I. C. C., 242: 

“The law has been clearly laid down in Interstate Commerce Com¬ 
mission v. Diffenbaugli, 222 U. S., 42; United States v. B. & 0. R. R., 
225 U. S., 306, 231; — U. S., 274, and the Tap Line cases, 2*34 
I T . S., 1, and it is our duty to loyally accept and follow the principles 
so established. 

“For each rate, a carrier offers and obligates itself to perform a 
certain amount of service. If the service so offered and for a long 
time performed in consideration of that rate includes taking the 
property transported from a given point and delivering it at a given 
point, the delivery at that point is in no sense a ‘free service.’ 

53 The carrier may increase the rate or it may curtail the service 
performed for that rate, but if such action is challenged it 

must bear the burden of showing that the new rate or service is rea¬ 
sonable and free from unjust discrimination.” 

24. In finding that there was no allowance published in the tariffs 
for such loading service when performed by complainants, because 
the defendants’ tariffs during the period in question and at the 
present time all provide: 

“Where consignors or consignees load or unload the cars, an allow¬ 
ance of 12 cents per ton with a minimum of $2 per car, may be made 
for such loading or unloading, except on pressed meats, not boxed 
or crated and bananas in carloads, consignors or consignees will be 
required to load or unload from cars and an allowance of 12 cents 
per ton, subject to minimum of $2 per car, will be made. 

“Allowance for loading or unloading lighters, barges or cars on 
floats. 

“An allowance for actual cost not to exceed 12c. per ton of 2,000 
lbs. or 2,240 lbs. as rated may be made to consignor or consignee 
within lighterage limits or unloading lighterage freight to or from 
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this company’s lighters or barges when such service is performed by 
consignors or consignees. Shippers or consignees at points beyond 
the free lighterage limits must when required furnish all labor neces¬ 
sary to load or unload lighters or barges or cars or floats, for which 
service an allowance of 12c. per ton of 2,000 lbs. or 2,240 lbs. as the 
case may be, subject to a minimum of $2 per car will be made” 
(Complainants’ Brief, pp. 53-4). 

54 25. In finding that defendants could not lawfully com¬ 
pensate complainants for the services performed, because 

there is nothing, regardless of the tariffs, in the law to prevent a 
carrier from hiring an instrumentality or service instead of perform¬ 
ing that function itself. Interstate Commerce Commission v. Diffen- 
baugh, 22 U. S., 42 and Union Pacific Railroad Co. v. Updike 
Grain Co., 222 U. S., 215. 

26. In finding that nothing in the Act requires that a shipper be 
reimbursed for transportation service that he may elect to perform 
primarily for his own convenience, because such a construction of 
the law would induce rebates and, therefore, is contrary to public 
policy and in violation of the Act to Regulate Commerce, and 
because such a conclusion substantially gives to the facts of record 
an erroneous legal effect, and because no such element or thing as 
“shipper’s convenience” exists in law, and because to uphold or ap¬ 
prove and recognize the term “shipper’s convenience” as legal tender 
under the Act to Regulate Commerce, is in violation of the letter, 
spirit and purpose of the said act as expressed by the Supreme Court 
of the United States in Louisville and Nashville Railroad Co. v. 
Mottley, 219 U. S., 467; Penna. Railroad Co. v. International Coal 
Mining Co., 230 U. S., 184; Armour Co. v. U. S., 209 U. S., 56; 
Mitchell Coal and Coke Co. v. Penna. Railroad Co., 230 U. S., 247; 
A. T. S. F. Ry. Co. v. Carl, 227 U.S., 639; and in Tap Line Cases, 
234 U. S., 1, and bv the Commission in Investigation and Suspension 
Docket No. 513, 34 I. C. C., 242. 

27. In finding that Section 15 of the Act to Regulate Commerce 
is merely intended to provide against excessive allowance, because 

such construction is contrary to the spirit and purpose of the 

55 Act to Regulate Commerce as expressed by the Supreme 
Court of the United States in Interstate Commerce Commis¬ 
sion v. Diffenbaugh, 222 U. S., 42. 

“The law does not attempt to equalize fortune, opportunities or 
abilities. On the contrary, the Act of Congress in terms contemplates 
that if the carrier receives services from an owner of property 
transported, or uses instrumentalities furnished bv the latter he shail 
pay for them. That is taken for granted in Section 15; the only 
restriction being that he shall pay no more than is reasonable, and 
the only permissive element being that the Commission may deter¬ 
mine the maximum in case there is comnlaint.” 

Also in Union Pacific Railroad Co. v. Updike Grain Co., 222 U. S.. 
215. 

“This relieved the carrier of the expense of building similar struc¬ 
tures and avoided the delay of having the grain transferred from one 
car to another by the slow process of shoveling. When the service 
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was rendered, the carrier received value for which it was bound to 
pay, whether performed by the owner of the grain or some other 
person hired for the same purpose. 7 ’ 

Also U. S. v. B. & 0. Railroad Co. } 231 U. S., 274 ; and because 
such construction would nullify the rules, regulations and exceptions 
now contained in the tariffs lawfully filed and published and would 
open the door to special privileges and subterfuges. 

28. The findings as expressed by the Commission in conclusion 
give to the facts of record in this case a legal effect which compels 
shippers who pay the full tariff* rates to accept limited receipts from 

the carriers for goods delivered for shipment at the carrier’s 
56 public stations where employees are maintained for the re¬ 
ceipt and delivery of freight, and, in addition to the payment 
of the said tariff* rates, to contribute a thing of* value, to wit: a load¬ 
ing service which the carrier is under obligation to perform, in order 
to secure transportation, and such legal effect works to deprive 
shippers of property without due process of law and therefore is in 
violation of Article V of the (Hill of Rights) Constitution of the 
United States, which provides as follows: 

“No person shall * * * be deprived of * * * property 

without due process of law.” 

29. Although the violations set forth in the complaint continue, 
the Commission has failed and refused to consider complainants' 
prayer for the establishment of a reasonable allowance to apply in 
future, as well as a basis for reparation. 

30. The refusal of the Commission through its Examiner to allow 
all of complainants’ witnesses to testify was prejudicial to complain¬ 
ants* interests. 

31. The allowance by the Commission through its Examiner of 
the introduction of secondary evidence by the defendants was preju¬ 
dicial to complainants’ interests. 


New Evidence. 


32. Complainants have discovered certain material facts which 
deal with the actual cost of the loading service and which were not 
available at the hearing. 

33. Complainants now have available two material witnesses to 
explain the manner and cost of performing the loading sendee who 
were not available at the time of the hearing. 

34. Complainants are now able to present the question of fixing 
certain allowances for lighterage service which was eliminated by 
agreement at the last hearing. 

Wherefore, complainants members for themselves, and for each 
other, pray that this honorable Commission grant a rehearing and 
reargument of the facts and law set forth in the complaint, in order 
that the errors recited above may be corrected. 

Respectfully submitted, 

ALMY, VAN GORDON & EVANS, 
Attorneys for Complainants Members. 

ERNIE ADAMSON, 

Of Counsel. 
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58 Rule to Show Cause. 

Filed October 4, 19*20. 

* * * * * * * 

Upon consideration of the petition for a writ of mandamus filed 
in the above entitled cause, it is ordered by the Court, this 4th day of 
October, 1920, that the respondent, Interstate Commerce Commis¬ 
sion, be, and it hereby is, required to show cause, on the 15th day of 
October, 1920, at Ten o’clock A. M., or as soon thereafter as counsel 
can be heard, why the prayers of said petition should not be granted. 
Pfovided, that a copy of this order, and of said petition, shall be 
served upon said respondent not later than October 7th, 1920. 

WALTER I. McCOY, 

Chief Justice. 

Marshal's Return. 


Served a copy of the within rule on Interstate Commerce Com¬ 
mission bv Geo. B. McGintv, Secty., personally: November 4, 1920. 

* " MAURICE SPLAIN, 

U. S.. Marshal. 

K. 

59 Answer of the Interstate Commerce Commission. 

Filed October 11, 1920. 

******* 

The Interstate Commerce Commission, the respondent in the 
above-entitled cause, now and at all times hereafter saving and 
reserving to itself all and all manner of benefit and advantage of ex¬ 
ception to the many errors and insufficiencies in the petitioners’ 
petition contained, for answer thereunto or unto so much or such 
parts thereof as this respondent is advised is material for it to make 
answer unto, answers and says: 


I. 

Answering paragraph I of the petition, respondent denies that this 
court has original jurisdiction in mandamus for or in respect to the 
matters and things set forth in said petition. 


II. 

Answering paragraph II of the petition, respondent admits that 
the allegations contained in this paragraph are true. 
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m. 

Answering paragraph III of the petition, respondent admits that 
the allegations contained in this paragraph are true, except that the 
language alleged to be in subsection “A” of section 15 of the Act to 
Regulate Commerce is instead in section 15a of said act. 

IV. 

00 Answering paragraph IV of the petition, respondent ad¬ 

mits that the allegations contained in subdivision (a) are 
true, except that a copy of the petition referred to in said subdivision 
was not attached to the copy of the petition herein, served upon 
respondent, and therefore, neither admits nor denies that a copy 
of the petition referred to in said subdivision is attached to the pe¬ 
tition filed in this cause and marked “Exhibit A,” and made a part 
thereof. Respondent admits that the allegations contained in sub¬ 
divisions (b), (c) and (d) are true; alleges that the allegations con¬ 
tained in subdivision (e) are irrelevant and immaterial, and there¬ 
fore, neither admits nor denies said allegations; admits that the 
allegations contained in subdivision ( f) are true, except that respond¬ 
ent denies that under its rules of practice the proposed report men¬ 
tioned, in the absence of good reasons to the contrary, would have 
become in due course the final report and been filed as the report of 
respondent. Respondent admits that the allegations contained in 
subdivision (g) are true. As to the allegations contained in sub¬ 
division (h), respondent admits that it made, entered and filed a 
report in the proceeding mentioned, but alleges that a copy of said 
report was not attached to the copy of the petition served upon res¬ 
pondent. and therefore, neither admits nor denies that a certified 
copy of said report is attached to the petition filed in this cause and 
marked “Exhibit B” and made a part thereof; admits that said report 
so filed bv respondent sets forth as conclusions of fact that respondents 
performed the loading of freight, and that the defendants referred 
to issued to petitioners the qualified receipts, mentioned; denies that 
respondent ignored entirely or at all certain portions or any 
61 portion of the testimony or exhibits, or gave erroneous legal' 
effect to certain facts and circumstances, or to any fact or 
circumstance, of record: admits that respondent dismissed the com¬ 
plaint mentioned; denies that respondent dismissed said complaint 
upon an erroneous conclusion of law that nothing in the act referred 
to reemires that a shipper must be reimbursed for transportation 
service that he mav elect to perform primarily for his own conven¬ 
ience. and denies that respondent erroneously concluded as a matter 
of law that the provision in section 15 of the Act to Regulate Com¬ 
merce referred to is intended merely to provide against excessive 
allowances. As to subdivision ( i ), respondent denies that, in the 
report filed by it as aforesaid, it expressed conclusions or any con¬ 
clusion either of law or of fact which were or was, or are or is, 
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erroneous, or which give or gave to the facts and circumstances an 
erroneous legal effect; admits that petitioners filed in respondent’s 
office the petition for rehearing mentioned, in which the petitioners 
alleged that, in the report so filed as aforesaid, respondent had made 
many erroneous statements of fact and of law; and admits that said 
petition for rehearing was denied by respondent on August 7, 1920, 
but respondent alleges that a copy of said petition for rehearing 
was not attached to the copy of the petition served upon respondent 
in this cause, and therefore, neither admits nor denies that a copy.of 
said petition for rehearing is attached to the petition in this cause 
and marked “Exhibit C,” and made a part thereof. 

» • 

• * .«.•»* • 

V. 

Answering paragraph V of the petition, respondent alleges 

62 that for the reasons hereinbefore stated, namely, that neither 
Exhibit “A,” nor Exhibit “B,” nor Exhibit “C,” mentioned, 

is attached to the copy of the petition served upon respondent, 
respondent has no information concerning the contents of said ex¬ 
hibits, or any of them, and therefore neither admits nor denies that 
the exhibits contain the matters and things mentioned in said 
paragraph V. In this connection, however, respondent alleges that 
in the report filed by it as aforesaid, and which is hereby made a part 
hereof, the facts and circumstances pertaining to each of and all the 
matters and things covered by said paragraph V are fully and truth¬ 
fully set forth and respondent denies each of and all the allegations 
contained in said paragraph V to the extent that they conflict with 
the allegations or any of the allegations contained in this answer or 
with the statements or conclusions or any of the statements or con¬ 
clusions contained in the report filed by respondent as aforesaid. 
Respondent specifically denies that, either in making, or entering, 
or filing said report it arbitrarily or otherwise ignored illegal practices, 
or any illegal practice, or arbitrarily or without warrant or otherwise 
ignored certain matters of evidence, or any matter of evidence, which 
appear or appears in the record mentioned in said paragraph V. 

VI. 

Answering paragraph VI of the petition, respondent disclaims in¬ 
formation sufficient to form a belief as to whether petitioners have 
been or are advised that they are, as a matter of law, as alleged in 
said paragraph, entitled to receive compensation from carriers for 
loading shipments at places named in tariffs, or whether pe- 

63 titioners have been or are advised that, as a matter of law, aa 
alleged in said paragraph, the carriers sire bound to issue, in 

each instance, a clear receipt or bill of lading, under the circum¬ 
stances described in said paragraph. 
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VII. 


Answering paragraph VII of the petition, respondent alleges that 
each of the allegations contained in this paragraph is a conclusion of 
law, and that, therefore, respondent neither admits nor denies any of 
said allegations. 

VIII. 

Answering paragraph VIII of the petition, respondent alleges that 
each of the allegations contained in this paragraph is a conclusion of 
law, and that, therefore, respondent neither admits nor denies any 
of said allegations. 

All of which matters and things respondent is ready to aver, main¬ 
tain, and prove, as this honorable court shall direct, and thereby prays 
that said petition be dismissed. 

INTERSTATE COMMERCE COMMISSION, 
By P. J. FARRELL, 

Chief Counsel. 

City of Washington, 

District of Columbia, ss: 

Robert W. Woolley, being duly sworn, deposes and says that he is 
a member of the Interstate Commerce Commission, the above-named 
respondent, and makes this affidavit on behalf of said respond¬ 
ed ent; that he has read the foregoing answer and knows the con¬ 
tents thereof, and that the same is true. 

ROBERT W. WOOLLEY. 


Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 11th day of October, 
1920. 


ALFRED HOLMEAD, [seal.] 

Notary Public. 


Demwrrer to Answer. 


Filed October 16, 1920. 

******* 

The petitioners say that the answer of the respondent filed in the 
above entitled cause is bad in substance. 

ERNIE ADAMSON and 
BELL, MARSHALL & RICE, 

Attorneys for Petitioners. 

Note. —Among the points of law to be argued upon the hearing 
of this demurrer are the following: 

1. That said answer states no facts which, if true, constitute a 
defense herein, or show any reason why the relief prayed for in the 
petition should not be granted. 
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2. That said answer admits in substance the allegations of the 
petition, to wit: That the carriers named in the complaint filed 
with the respondent did and do violate their duly filed and pub¬ 
lished tariffs, and issued to your petitioners limited receipts 

65 for freight delivered at public stations for transportation; but 
denies the jurisdiction of this Court to grant your petitioners’ 

prayers for relief. 

3. That said answer sets up no defense to the allegations of the 
petition. 

4. That said answer further admits that your petitioners have 
filed a petition with the respondent praying for a re-hearing, and 
that said petition has been denied. 

5. That said answer, although admitting in substance the allega¬ 
tion of the petitioners that respondent did dismiss the original com¬ 
plaint filed before it according to law, nevertheless denies that said 
dismissal was an arbitrary action. 

6. That said answer, although admitting that the carriers named 
as defendants in the original complaint did and do violate the pro¬ 
visions of their duly filed and published tariffs, and that the said 
original complaint was dismissed without relief; nevertheless denies 
that the said violations of the duly filed and published tariffs and 
illegal practices have been ignored arbitrarily or without warrant, 
and fails to set up any facts to justify the action of the respondent in 
the premises. 

7. Although said answer admits that your petitioners have per¬ 
formed transportation services which the carriers named as defend¬ 
ants in the original complaint were legally obligated to perform; 
nevertheless sets up no facts to justify respondent’s refusal to pro¬ 
ceed in the manner required by law to effect restitution and grant 
your petitioners a reasonable compensation, to which they are as a 

matter of law entitled. 

66 8. That said answer admits that the original complaint was 
duly filed according to law, but contains nothing which 

justifies the refusal of respondents to consider and fix the amount 
of the damages prayed for in said complaint. 

9. Said answer admits that re«onndent ha« found as a conclusion 
of fact that the carriers named as defendants in the original comnlaint 
did and do violate the Provisions of their dulv filed and published 
tariffs; but contains nothing to justify the refusal of respondent to 
issue an order as reauired by law, commanding «aid carriers to cease 
and desist, from such violations of the Act to Regulate Commerce. 

10. Said answer does not deny that your petitioners have been 
compelled to furnish a thing of value to the carriers named as de¬ 
fendants in the original complaint, in addition to the dulv filed and 
published rates, in order to secure transportation of their freight. 

11. Said answer fails to denv that your petitioners have suffered 
damages on account of the violations of the carriers named as de¬ 
fendants in the original complaint of their duly filed and published 
tariffs. 

12. Said answer does not deny that the said acts of the carriers 
6—3498a 
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named as defendants in the original complaint, which were in viola¬ 
tion of their duly filed and published tariffs, were unlawful. 

13. That the conclusions of law set forth in said answer are 
erroneous. 

67 Memorandum Overruling Demurrer. 

Filed December 2, 1920. 

******* 

The insurmountable objection to granting any relief to the relators 
is that they participated to their advantage in the transactions of 
which they now complain. They seek to have that advantage ignored 
and only the burden to them considered. If there was any violation 
of the law they participated in it. 

The demurrer is overruled. 

WALTER I. McOOY, 

Chief Justice. 

December 1, 1920. 

Supreme Court of the District of Columbia. 

Thursday, December 2, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

******* 

The demurrer of petitioner to the answer of respondent to rule 
to show cause having heretofore been argued and submitted to the 
Court, it is considered that said demurrer be, and the same is hereby 
overruled; whereupon the petitioner now in open Court says that it 
will stand upon its demurrer. 

Therefore it is considered that the rule to show cause herein 
be, and the same is hereby discharged, the petition is dis- 

68 missed, and that the respondent recover against petitioner the 
costs of its defense, to be taxed by the Clerk, and have exe¬ 
cution thereof. 

From the foregoing the petitioner by its attorney in open court 
notes an appeal to the Court of Appeals, and the penalty of a bond 
for costs on said appeal is hereby fixed in the sum of one hundred 
dollars ($100.), or, in lieu thereof a deposit of fifty dollars ($50.). 

Memorandum. 

December 18, 1920.—$50 deposited in lieu of undertaking on 
appeal. 
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Assignment of Errors. 

Filed December 18, 1920. 

* * * * * * * 

The Court erred: 

(1) In holding “The insurmountable objection to granting any 
relief to the relators is that they participated to their advantage in 
the transactions of which they now complain.” 

(2) In holding, “They seek to have that advantage ignored and 

onlv the burden to them considered.” 

«/ 

(3) In holding, “If there was any violation of the law they 
participated in it.” 

(4) In failing to consider the granting of relief for the 

69 period from February 14th, 1918, the date of making written 
protest, to the present time and for the future. 

(5) In failing to consider the granting of relief for the period 
after complaint was filed with the respondent to the present time, and 
for the future. 

(6) In failing to consider the violations of law as found by 
respondent in its report and admitted in its answer. 

(7) In failing to consider the transportation services rendered by 
petitioners, and which defendant carriers were obligated to perform. 

(8) In failing to consider the damages sustained by petitioners 
on account of the violations of law committed by defendant carriers. 

(9) In failing to consider the continuation of the violations of 
law by defendant carriers. 

(10) In refusing to grant petitioners’ prayer for Certiorari in aid 
of the petition for mandamus. 

(11) In overruling the demurrer and thereby denying relief to 
which petitioners have a clear legal right. 

(12) In refusing to consider petitioners constitutional rights and 
denying to petitioners due process of law. 

ERNIE ADAMSON, 

BELL, MARSHALL & RICE, 

Attorneys for Relators. 

70 Designation of Record. 

Filed December 18,1920. 

******* 

The Clerk will please prepare a transcript of record on appeal to 
the Court of Appeals in the above entitled action, to include the fol¬ 
lowing: 

(1) Petition and exhibits (3). 

(2) Rule to show cause. 

(3) Answer to petition. 

(4) Demurrer to answer. 
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(5) Memo, of overruling of demurrer and exception thereto, elec¬ 
tion of petitioner to stand upon demurrer, and order discharging rule 
and dismissing petition. 

(6) Memorandum of opinion of Court. 

(7) Memorandum of fixing of cost bond in the sum of $100, or 
$50 deposit in lieu thereof. 

(8) Assignment of error. 

(9) This designation. 

ERNIE ADAMSON, 

BELL, MARSHALL & RICE, 

Attorneys for Relators. 


71 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
70, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64361 at Law, wherein United 
States of America, ex rel. Members of the Waste Merchants Associ¬ 
ation of New York; a Voluntary Association, are Petitioners and 
Interstate Commerce Commission is Respondent, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January, 1921. 


[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3498. United States of America ex rel. members of the Waste Mer¬ 
chants Association of New York, a voluntary association, appellant, 
vs. Interstate Commerce Commission. Court of Appeals, District of 
Columbia. Filed Jan. 27, 1921. Henry W. Hodges, clerk. 
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